
STATE OF NEI^I YORK

STATE TN( COM},ISSION

In the Matter of the Pet i t lon
o f

HMS Cleaners, Inc.

for Redetermlnation of a Deflciency or Revislon
of a Determination or Refund of Corporation
Franchl.se Tax under Artlcl-e 9A of the Tax Law for
the Flscal Year Ended 5131182.

AFFIDAVIT OF MAILING

State of New York :
s s ,  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he Ls over 18 years of age, and that on the
16th day of Ju1-y, 1985, he served the withln notlce of Decision by certified
mai l  upon I IMS Cleaners, Inc.,  the pet i t ioner in the within proceedlng, bI
enclosing a true copy thereof Ln a securely sealed postpaid rtrapper addressed
as foLlows:

HMS Cleaners, Inc.
796 Carman Ave.
I , Iestbury, NY 11590

and by depositlng same encl-osed in a postpald properl-y addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted Statee Postal
Service within the State of New York.

That deponent further says that the said addressee is the Petitioner
herein and that the address set forth on saJ.d wrapper ls the last known address
of the pet l t ioner.

sworn to before me thls
16 th  day  o f  Ju ly ,  1985.

to
pursuant t,o
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STATE TAX
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COMMISSION

In the Matter of the Pet l t lon
o f

HMS Cleaners, Inc.

for Redeterminatlon of a Deflclency or RevLslon
of a Determlnation or Refund of Corporatlon
Franchlse Tax under Article 9A of the Tax Law for
the Flscal-  Year Ended 5131182.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Connnisslon, that he is over 18 years of age' and that on the
l6th day of July,  1985, he served the within not lce of Decl.s ion by cert{ f ied
nall- upon Eric Weiss, the representative of the petitloner ln the wlthin
proceeding, bI enclosing a true copy thereof ln a securely seal-ed postpald
wrapper addressed as fol lons:

Eric Weiss
lJelnberger,  Ross & Strent
125 Mineola Ave.
Ros lyn  He igh ts ,  NY 11577

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the rePresentative
of the petltloner hereln and that the address set forth on sald wrapper ls the
last known address of the representat ive of the pet l t ioner.

Sworn to before me this
16 th  day  o f  Ju ly ,  1985.

to er oaths
pursuant to Tax Law sect ion  174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NE} I  YORK 12227

Jul -y  16,  1985

IIMS Cleaners, Inc.
796 Carman Ave.
I , lestbury, NY 11590

Gentlemen:

Pl-ease take notLce of the Decision of the State Tax Con'misslon enclosed
herewith.

You have now exhausted your right of review at the adnlnistratlve level.
Pursuant to section(s) 1090 of the Tax Law, a proceedLng in court to revlew an
adverse decision by the State Tax Cornmission nay be instituted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countlr wlthin 4 nonths from the
date of this not ice.

Inquiries concerning the conputatlon of tax due or refund allowed in accordance
with this declsion may be addressed to:

NYS Dept. TaxatLon and Finance
Law Bureau - Lltlgatlon Unlt
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very trul-y yours,

STATE TN( COMMISSION

Petl t ioner I  s Representat ive
Eric l,Ielss
Wel.nberger, Ross
125 Mlneola Ave.
Roslyn llelghts,
Taxing Bureaurs

& Strent

NY 11577
Representatl.ve



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

HMS CLEANERS, INC.

for Redeterminat lon of a Def ic iency or for
Refund of Corporation Franchlse Tax under
Articl-e 9-A of the Tax Law for the Fiscal
Year Ended May 31, 1982.

DECISION

Peti t loner,  HMS Cleaners, Inc.,  796 Carman Avenuer Westbury, New York'

11590, f l led a pet i t lon for redetermlnat ion of a def lc iency or for refund of

corporation franchise tax under Article 9-A of the Tax Law for the fLecal year

ended May 31 ,  L982 (Fl l -e No. 44559).

A formal hearlng was held before Dennis M. Gal-l-lher, Ilearlng Offlcer' at

the offlces of the State Tax Conml.ssion, Two l{orl-d Trade Center, New York' New

York on March 1, 1985 at 9:00 A.M. Pet l t ioner appeared by Weinberger,  Ross &

Strent,  CPArs (Eric Weiss, CPA). The Audit  Divis lon appeared by John P. Dugan,

Esq.  (Pau l  A .  Le febvre ,  Esq.  o f  counse l ) .

ISSUE

I,lhether petitloner was entitled to exemptLon from corporation franchlse

tax as an elect lng subchapter S corporat lon for l ts f lscal  year ended May 31,

1 9 8 2 .

FINDINGS OF FACT

1. Petltioner, tlMS Cleaners, .Inc. (IftIs) was incorporated in New York

State on Apri l  21, 1980 and began dolng buslness ln New York State on June 1,

1980. HMS operates a dry cleanlng buslness at premlses l-ocated at 796 Carman

Avenue in l,Iestbury, New York. I{MSrs sole shareholder is Mr. Chung Joe Kin.
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2. On or about June 6, 1980, HMS f l l -ed an elect ion (Form 2553) to be

taxable as a small buslness corporatlon (Subchapter S) for Federal tax purposes'

whlch election was accepted by the InternaL Revenue Service,

3. For the f iscal-  year at lssue herein, HMS f l led a New York State

Corporatl.on Franchlse Tax Report (Forn CT-4) as an electing subchapter S

corporat lon reportLng no tax due, attached to whlch, as required, was a U.S.

Snal l  Buslness Corporat ion Income Tax Return (Forn 1120 S).

4. On November 24, L982 the Audit DlvLsion lssued to HMS a Notlce and

Demand for Payment of Corporation Tax Due for the fiscal year ended May 31,

1982 ln the amount of $1,L43.00, plus interest,  based upon HMSre fal lure to Pay

corporat ion franchise tax due.

5. It ls asserted by HMS that HMS and its sole shareholder, Mr. Kim, tiuely

elected snall buslness corporation tax treatment for New York State purposes by

the fil lng of an Election of Shareholders of a Smal-l Business Corporation for

New York State Personal Income Tax and Corporation Franchlse Tax Purposes (Forn

CT-6), as soon as such Forn CT-6 was avaLLable.

6. Attached to the petltion hereln rras an unsigned copy of a Forn CT-6

pertaining to HMs, which form was dated JuLy 27, 1981. Pet i t lonerrs rePresenta-

t lve, Mr. Er ic tr le iss, who also prepared pet l t ionerts tax reportg, test l f led

that as was his f l rmfs pract ice, a t imely Forn CT-6 was prepared and given to

Mr. Kim, along with other (unspecifted) forms, for signature and nailing.

Mr. t' leiss explained that the Forn CT-6 rras prepared as soon as such forms ltere

made avallab1e by the State, and that lt would have been Mr. Klmrs responslblllty

to slgn and nail any forms left with him according to instructlons glven to

Mr. Kim per the usual buslness pract lce of 1"1r.  Welsst f i rm.
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7. Mr. Kin did not appear and testify at the inst,ant hearing' but dld

submit an affldavlt attesting to hls lntention that IIMS be treated as an

electl.ng small buslness corporation for all tax purposes and asserting that a

tinely electlon for such treatment was made for New York purposes.

8. HMSrs ent ire New York State taxable lncome ($11,427.0O) per l ts Form

CT-4 (Schedule ttAtt, l ine 5) was reported as taxabl-e lncome at Schedule rrArr

(line 44) ot Mr. Kimrs 1982 New York State Resldent Income Tax Return (Forn

IT-201) and was subJect to tax along with Mr. Klmfs other taxable Lncome

reported thereon.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 209.8, as ln effect dur ing the period ln quest lon,

permLtted shareholders of a corporation which had made an electlon under

subchapter S of the Internal Revenue Code to elect to be taxed on the corPora-

t ionts Ltems of incomer loss, deduct ion, etc. ,  as specif led, under the personal

income tax law (Artlcle 22), with the corporation thereby becomlng exempt from

corporat ion franchise tax (Art ic le 9-A).  Thls provislon pertained to (corpora-

t lonsr) taxable years beglnnlng on or after January 1, 1981, and required that

every sharehol-der of the corporatlon make the electlon to be taxed' as sPeclfled,

under ArtLcLe 22.

B. That in order for petitLoner to have been exenpt from corporation

franchise tax, its sole shareholder, Mr. Klm, was required to make the necessary

electlon by fil-lng form CT-6 withln the tlme perlod speclfied by Tax Law

sect lon  660.

C. That pet l t ioner has faLled to prove that the necessary elect lon wa8

made withln the speclf ied t ime perlod. Accordingly,  s lnce a valLd, t inely
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el-ection has not been shown to have been mader petitioners remain subject to

tax under Tax Law Articl-e 9-A for the fiscal year at issue.

D. That the pet i tLon of HMS Cleaners, Inc. ls hereby denied and the

Notlce and Denand dated November 24, L982, ls sustalned.

DATED: Al-bany, New York STATE TAX COMMISSION

JUL 16 1985
PRESIDENT


